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I write OD behalf of Majority Actioo,1 die Rc^)ondent in the above-referenced
Filed by Democracy 21 and the Canqpaignl^gal Center ,tliiBComplaim
violation of the Federal Election Caî aign Act of 1971, as amended, 2 U.S.C.j 431
M9.(200Q(1faelTBCANor"AGt^byR0qK)iidflot Premiaed on kpdenon.it is a

fonilemakingmdiagui^^ and the
Conpai^ L«a>d Center adc the Conm
committee" and to do away wftfa the "express advocacy" standard, u they have tried
unsuooessftilly so many times before. The CommisskMi should
nnmediatety and take no former action.
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FACTUAL DISCUSSION

Majority Action is an umncoiporated auociiticn, opening under die kwi of AB
Of Vfagfaria.

me Internal Revenue Co&(TOCO;itafn^
oo Revenue Service (TOS") Fora 8871, ir^o educate the piMcoo political iiroef of
" national importance and to conduct*
O oiganaation under 26 USC 527.*

ft chow to be taxed under section 527,initead of iection501(c), so that it could
freely without regard to the restrictions mat me IRS plaoee on the speech of section

0 501(e) organizations. Su. ft*.. Definition of Political Committee, 66 Fed. Reg. 13,681,
en 13,687 (Mar. 7,2001) (noting a wide range of acthfitieaevbiiedVyflie IRS definition of

fbnction9
N and yet not regulated by tiw Commission). Chooaing section 527

status was the moat pradent and sensible coune for the cxganization to take under federal
tax law, regardless of any considerBtiona related to federal elections.

Majority Action filed its Notice of Section 527 Status with the IRS on July 13,2005.
Since Oat time, h has filed regular reports win me IRS, disclosing the identities of all
oontribuloii who have given an aggiegiate of $200 or more in a calendar year. It has also
uxflCiOaiOaA IDfi flflBOUHsm OflDD sUttu flm^BQIB OK IU1 flOCDQOHlBjDVBB fl^BflO vO IvOKBQIiBp ••aVauDBfEliDlflBm

$500 or more in a calendar year. Those reports are available to the general pubhc
throng the IRS^a webaHe.

Majority Action was ftimed to educate me American pubticregantingtiievotmg records
of the too-Republican Congress, and to promote progressive and I^mxinticlpgislative
issues. InAeyear2006,MajorityActionfbcusedon 10-15keyRqjubHcanMcirixnof
Congress, who served aa vehicles to cootrastRepobKoan policies and positiooswA
pco^oasive, Democratic poaitiooa fimxed by Majority Action.

Majority Action organizes itself to avoid mating "ocMdribnliona" cxr "e^endttinea11 under
•* A-A T* -»-•- _^_____ « - —£ -*- ^ • Ji J_^ ._• -• - _^» •-•»--.• f— JJ^uie •wR. u avoiflB eoooreaa BOVPvBvy or xeoBnu canoiQavBB eiecuou or QJBKBBW ID in
written soliioitatioaa, it teDsdV)noraejLtMesd
tiieelec^on or defeat of cknty identified fiMk^ It does not coordinate its
activities wim candidates or potiticsl party conmrittees, nor ckwhmato
contributions to any federal political committees.

safOMni/uaMuviam.1
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ARGUMENT

L M^orityActioBlsNotaTolhkalComiBlttee'

The Act defines a V^ti^c™010^
contributions or matoejipe^
te2U.S.C.§431(4XA)(2006>2 Thus, one nmstieceive'coiitri^

become i poKHcal

These tenna are linked to express advocacy.
Ko/eo, 424 UJS. 1(1976), vaguenettcciioeniireqairatM
apply cnly^commiinicatkDico^

u Vote fbr/ 'etoct.1 '8iq)poit,M<jait your balM
agaimt,' •defeat; 'reject,1" 7<£at44n.52. TT» United StatwCoort of Appeali foe die
Secood Ciioiitt applied tfna laniB logic to te

or defi^ of a cleaxly identified cn^^ Fed. Election Camm'n
v. Survival Edue. Fund. Inc., 65 FJd285, 295 (2dCir. 1995) (quoting Aidkty. 424U.S.
at 80) (eopbaaiB added).

eu advocacy, only cojndmation can potentially tarn ̂
expendhure. See 2 U.S.C. { 441a(a)(7). Here, too, however, fie Act and CommiBBion

place clear linritB on the univene of payments Aatniay be tiansfttmed into
"contributions11 by coordination
* •• « - -^« 9 1__^» • J-*| jt ii ii i • • • -•— -• —-•'•- M J_^_
XDF sasiBOBUB^BBiBaB^BTî DBK aja^aTWBWWMBjjBBm^SMHajsBsai HB ^3k^^QA^^M>ja^^Hs^anpK vvIlB^BTaa sjfcjajsTa^nwasms^HH vviaU ajsaulB^Ds^H^B^B

orpoties). AcobollCJPJL Part 109(200Q(prescribingipedfteco^
fbrpoblk

Tbna, political committee ttatiia reojoiiea eidiei. (1) CApieia advocacy, 100 424 U.S. at 44
n.52; P) a payment earmarked for expraa advocacy, ie* 65 F3d at 295; or (3)
potentially, in loinelindtedciicoinftBnc^ Majority Action is not a
polMoil committee. It engaged in no «q«en advocacy, for leasonsdisciiiaed more fully
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below. It received no payments earmarked for express advocacy.3 It engaged in no
coordination with candidates or parties.

The Oxnplaiiift core allegation It
presents the law rat as ft is, but M the Camp^ ftfidlstomeet

o the basic requirement of a vaHdcomplamt &e 11CJJL § 111̂ 4(dX3) (requiring
^ complaints to contain a recitation of facts describing a violatioii of statute or regulation).

5 n.
AdyocacyTe^orAttenurthrelytoMinreadlt

TTiesuffidency of the Dnnplahit depends enti^
advocacy standard. To proceed on ̂ Coinplain^AeCoomnBsicnmiiit accept
Con l̂ainants* assertion "that "the'expimadv^^
question of whenw a section 527 organization iimaki^
election of fedendcnididates.N CompLlS9. llu is because the Complaint makes no
cfeoUbkaUegationofexpiessaoVocacy.aiestrictedsolic^
100 S?9 or coordination.

Yet Complainants' assertion is wrong. They misconstrue both court and Commission
precedent when they claim tint the definitions ofwcontzibntiooNand"expenditnre"areno
longerlfolndtoexpcessaoVocacy. to McCoiurtv. Fed. Election tornm1*, 540 U.S. 93
(2003), Ae Supreme Coot did not do away wWi die "express advocacy" standard for
iHrnnining political gmim'rttftft ftirtw. Rafter, McComeUmd later cases allow Inattne
expreaiaoVooacy standard remains a necessary li^^ Indeed, the Commission
0UU UsvOav K tt IV JiOflOBW vi^lQaH vWBavDIDK vWtOl iDfi KUDflllDBIIEBiU
it in the first place, in Buddcy - giving the poblkftff notice of that conduct wm'ch is
regulated by law.

Whfle me Court in McCotuiell said that tte express advocacy standard was not
oonstitutionany compelled, hindJcatedthrt
of statirtofyoonslrootiont saving wnrt

540U.S.atl90-92. Thetenn
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ague, just as hwu in 1976 wbonAid^ The cxpieaa advocacy
standard is atffl needed to limit ita application, juat as it was in 1976.

Tina ia why conrta have mntmued to rely oa (he eAyieaa advocacy atandaid when
evaluating state canqpaignfiiiaiMe laws, even a^ \nAndenonv.Spear,
356 FJd 651 (6&Cfe.2004)t1lB Sixth Cncah
prohibited the diipUying of signs and the diitr^
foetofapoDingplace. 5te356F3dat656. Qxtehidmg that die ttinitewaa

ataiidardaaaliiiiitmgcoiiatnictk^
advocate! the dection or defeat of a clearfyidentifWc^ Mat
6(5.

llwFiflhCiiGuftftoedaaimilv
for IwlMdual Freedom v.Carmoit^ T1» GvnumcAe
court applied die "expceas advocacy" atandanllolhiihanpoitmgpioviaionof
Louiriana*! campaign finance law.
whn the "expceaa advocacy" standard, saying:

Theflawin[Ix)uisiana*slaw]iathathmigjitbere^
(emphaais added). FoUowingJtfcCbfiJMftthatiinoertamtyp^^

leguianng ***<«* M^tttfimmnatmiiy |§ j*ff fy iiBffflMtininiTnBlt out Docauae it
reodenteaoopeofdieBtBtiiteunceitBm. To cure that vagnenflaa^ and reoeiving
no inatrnctioa fiom McComctl to do odiennae, we
prine^ia to te Oaw] and condode that the ftatotoreacheaoiilycoaimimications
tnatexpteaaly advocate fliaetootoi or defeat of a dearly identified candidate

Mat 665.

Even Ac Connniaaioii haa continued to apply the e^xiDiaadvoxsajcy atandaid hi ita own
actiont after McCatmeU. For example, in MUR 5634, to CommisricMiuaed

fimdamcooiiectionwhlifedendelectiont. fiat Conciliation Agreement, MUR 5634.
Tne Goonniaaion affifiiMMl A0 atandaixfa oontfanied validity . . . aa A nacrowing
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construction to cure an otbecwiie vague or oveibcoftd8tatiite...N5lM General Qnmiel'a
Report #2, MUR 5634 (July 3, 2006), at 11 n.5.4

If Ac express advocacy standard remaina the la^.aateeooito and Qnmdaaion have
said, then this Coimilairt presents K>p Noneoftheoomnumcatioos

rsi spoosoiedty Majority Action s^d
^ express advocacy. None refers to voting; all refer only to poHcy positions and official

actions taken by Memben of CongrcM. S^ Graph TI 36̂ 7; tfMURs 55 11 and 5525.
The ads sponsored on stem ceU research, for exain^

cmiiM elaarfy finH ̂ «t ftgy fiy^«fff|«f4 "Home qfljCT

O than voting. 11 C JJL § 100.22(b)(2).
CD

<M One particular exann^leahowf just how illibeial a poa^
Conn^mon, and how sHpshod this €0119 The Omn^laiiitcoirecdy alleges
that Majority Action sponsored radio ada Aatre&ned to Hoiise Speaker Dennis Hastert
See CompL142. The b<)dy of the Dnn^laint, however, does not inen^
ffAvmgJwemmA rmn In tfi^ WmmUm^^m^ JLfL mmfii* nipifc^, A CflflHnJBliflllBr WffllM HUVft

to make it to the nexMo-laat exhibit m the votummouscon^laint, and read it very
carefully, to discover diis nict SwCompLBx.T. Not a smgto one of Congressman
Hastprtfs piuspective voters m HHnoia would have ever heard this advertiaeniept over the
local avwaves.

4

•t 11CPJL | lQ022(bX wfflaotc«nylhe wdfttthrt nni|ihh»<i jihiiii ontthew. teGoqpLICL At awe fa

tofotav'LvtYovVokjBaYovVotoa," J^OenBnlOoMMhReportf2,Mini
Afiem^ MUR 3634. Tl»CoByhtoid«tMied other i

It nftoivod flks Oomavfefllli 2002

1 "vote ••kMt.1 ̂ boL1

•̂̂ U^̂ ^a a^h fla t̂f̂  A A^M ^^^^A^_^ a^̂ ^M^H^k^̂ M^̂ ^̂  *as* ̂ M^a Ĵl flaT ̂ M^̂ »^̂  ^^
BMHal̂ aMB^Bj ajv va^Pvi§^g •WHBJ Baajaiaaaa^ ^̂ ^ajBa^B^aaaajBaaaH ••* v^paaaH aa^ aaaaaajaj av

Cfr.2005).
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TtoCoinplamtAs]Ditftea>mnds^

The Complaint does not simply urge me Gxmnisskn to scrap illegally the
advocacy standard. It asks me Commission to rewrftefflegaUy me ^

w committee" status. Under me Complanrfifflogfc,^
^ ptomotesi supports, atfaoia or cpfMM
o because h*l4najorpuipoee"ia to mito^ St* Compl. 1 59.
51

<N Tho argument is wrong, for mree reasons!sj • ^
Q Pint, me Complaint misstates me so-called "major purpose" teat It is not me fint prong
% ofatwo^roiigteatforpolm^conmiittoest^ teCompLTI 53-54. Ramer.hisa
^ hidtffial wfiiilnmt l*Mt iw1** tomg ̂ "y >'uMtiffiB>f flpoin politipsl cftmiiiittiM rpgislntioii

and reporting, even though mey have ndsed or spent moce man $1,000 on express
advocacy. 5^F«rf.£fert^O>»iiw^v.^aw. CWww
(1986); AicWey, 424 UJS. at 78-79; Fed! Afcffen Qwnm^t v. GOPAC. Inc.. 917 F.Supp.
8519859(DJ>.C. 1996). Throq^aneatslei^ofhand><>Tnp1iriTiinrtshav^

gimirat̂
registntion and reporting, and twists ft into me principal basu for detid^
in net, political ooiiiiiiittees. Set CompLf! 53-57.

the O)mplaM mistakenly equates^
wim'^dm'cdorganizan'on'' status mider me Internal Revenue Code CTRC*). It cites
three advisory opinions ftom me 1990s to argue mat IheCommisnon sees me standard
lor Section 527 status as "identical to me hiiajorpurpo«lproiigof1iietestfbc^Ktiad
coomnttee1 status." Conn?L156(citmgAdvisayOpmioMl9^
11). But ft ignores later, connvryOxmnissionsti^ For example, in 2001, the
OmmMsionnotedmatmentC"defmftk)niBonhifiMe
FECAdeftiftionof>)lm'calc<>nmifttoe.f" Definftk»ofPolftk^a)inmh^ee,66Fed.
Reg.atl3,687. It said also that ̂  IRS liad found mat "activft^
voting records, voter guides and 4ssue advocacy1 conmiunications-mose mat do not
expressly advocate me election or defeat of a cieady identified o^
'exempt function' (sategoryinid«IJLC. Section 527(EX2)." Id.

Complainants menisehes have asked me C^^
wn1iFBC^poh^caloigan]zationstatiis,tonosva^ hi 2004, the Commissinn proposed
to rewrite me definition of "i>olfticdcoimnra^"orRrmgtwoahema
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nenly ill "527 organizations would be considered to have the nooimation or election of
candidates Ma major purpose...." Politk^Q]immtteeStati», 69 Fed Reg. 11,736,
11,748 (Mar. 11, 2004). TTie O>n^laiiiMitiin^ adoption of the firrt of Aese
alternatives. 5to Letter fiom Trevor Potter, OmnwgnUgd Center, to

The Commiirion rejected Omiplainanti'poihion. See Political CnmrnftteB Statue, 69
Fed Rog. 68,056, 68,065 (Nov. 23, 2004). Itcoiichia^'^atincorporatiiigahnajor

change mroug^ regulation of me defmMon of *poh^
or me SinxemeGooifB decision m TTieWgor purpose'test is a jwhcial
construct mat Hnrits the reach of to
status." Id.

ffao/(yf the Coniplarnfs legal aigument is rt Three
times, Congress passed legislation, Imowing that 527 groups would sponsor
cxiinnninications criticizing federal candidates wimont becoming political commfttoes.
See 69 Fed Reg. at 68,065. It clwse to regulate these «nmmim(5a^

EuDff rpflmrpiBfliiiS OB 9Z7s m 2000. ano uien oy amencbnB'
ieqmiBuieutim20(l2. ItoontniiHkl It created a
special category called "electioneering WHiiiiuiniiiations,1* limited mat category by time
frame and type of media, and imposed abbreviated hmits,
reportmgieq^mementa. &t2U^.C§441Xc). Indeed, the law even refera to section
527 MjpiiJMtiMM gpccifically. See 2 UAC. § 441b(c)(2).

TTieConimisrion put ft neatly m 2004: myosingpohlicalof^
on section 527 organiasatioiis would cntafl "a degree of regulation mat Congress did not
elect to undertake itself when it increased the leportmg obligations of 527 groinx in 2000
and 2002 and when ft snbstairtianyaaiislbrmedciimr^ffl
69 Fed Reg. at 68,065. The Dnin^ainants'real grievance is not whtiRflspoodent, nor

^^mAwfAi^^n^
Indeed, tins is why mey have written legislalioiitoobtammevcryresattsouglit

106 (DJ>.C 2005) (cfting HJL 513 and S. 271).

tiffed
wh«itcrrtkawlederd<»didatei,s^ It depends

ftf flift •nn|iTrpfipi*fy test mat me CominisiKnihai rejected. Stew
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Fed Reg. at 68,065. It assumes a felse equivalency between "political organization"
stuns under the IRC and "political committee" status under the FBCA that foe
(^nmisrioo has also rejected See 66 Fed. Reg. at 13,687. Finally, ft ignores that
Congress chose different and more nanowiy tailored means to regulate the activities of
unregistered 527s. 5w2U.S.C.441b(cX2). TlwOmq^ provides aokgd bans to
QGOGUliflO OUX .BlMilflmV AaCQOA Ifl ft̂ ^OlIDlOlU OODODBlDfifiL Hlfll DOCflBUB IE 18 A v^C7 iDatt

QQ cntacnod Members of Congress*
O
<* IV.

'(T

2 The ComnrissioQ recently told a federal district court tiiat it has been detennhung
en whedicr 527 organizations are political ffliminilims on a "case-by^case" basis. See Shays,
™ 424F.Supp.2datll3. Whatever demerits of ftat approach may have been before

7MU) «k» rnmm<«riMi'« IMA «.lmMlriti0 on pnM^̂  ̂ n^mĵ fft ffttrtfff pjfAff fftmilT

limits on it now. For flieCommismon to investigate a 527 organization that attach
federal candidate in 2005 or 2006, simply because ftn«5a527oigamzatioii,wouldbe
aibhrary, capricious and contrary to law.

In 2004, die Commission went through an extensive lutemaking to decide when
unregistered S27s must be treated aa political ootnmittnns. It rejected equivalency
between political organization status under the IRC, and polMc^ committee status under
tiieFECA. It refhsed to incorporate fee'hn^pmpoM See
69 Fed Reg. at 68,065. It codified what it viewed as the holding of Survival Education

hat a soticitetioo of finds eanmoked for eoqxess advocacy could trigger
"«»tribuu'oiist"aiKltos politick See id. at 68,057.

This, te Commission's aiisî
poiftJcalcornnrittBe seemed clear. If a groin) engages m no onxess advocacy or
ooofdfmtiQO, makes no direct or in^hidooiitributioiis.aiids
100.57, uienh is iwt» political
Commisnion made a special point of saying that its rotes toft ftp otgmii/jirion with
"connietecaitrol"ofitsfirte. 69 Fed Reg. at 68,057.

For the CXxmnisnon to take action ag^
oftestati]s,woiiMbearbra^ry9a9ric^ Providmg groups with an
apparent legal framework to conduct their activities,

process, woi^
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basic obligations. The United States District Gout for the District of Cfchm&U foresaw
this problem whn ft reviewed to 2004 lufemski^
explain it more folly: Tint AiiiciiHiiiiciii of duo process cunconis migpt IHUMIII' [the
Coomisskn^] ability to bring enforcement action^

. Ai^Onirtob«ve<!,2U.S.C.§438(e)ihiddiaperMn
from liabiUty when idyingcm a Conmriiiion role ̂
withtihatnile. A£

<N Tliqfe p jn îpl̂ f ji> fint *rp»y «MMply <•> '* finding <yf pyt̂ pf̂ 1* effllf% "f tff thff IIIH?lHl8tMil

^ of civil penalties by a fedeial district ccuit Theyh^nitu^ccmmiencanentofan
!? investigation, which can have hugely duvuptive and
CT, like Majority Action.
<M

coneeau." Fcd\ Election Gm^
Cir. 1987). N[M]ere'official curioshy wfflnotsuftoasuwbasistoFBChiveati^tion
..." Fad Aertoii Cdmm>i v. Machini^ Non-Partisan PoUticalLeag^ ̂ 5 ^M3^9
388 (D.C. Cir. 1981). "[T]hehifi^de»reiitial attitude wm^ to
business related subpoena enfiacoement requests from agencies ̂ dwse subject matter
jurisdiction is unquestioned, has no place ̂ iere political activity and association never
before subject to bureaucratic scratmyfonn to Mat
387.

IftoQmimasioniiieaiitwtahsaidin
broken to law simply by criticizing a federal c^didate-just ash cannot find tot a
oofpofation may have fiioiUtatedu^niakhig of contributions sh^
fondndscr through its PAC. In each case, to law pemrits to conduct
limte under which it may be undertaken. That tne conduct occuned, standing alone, is
no reason to believe Aiattiielinn1swa« breached. In tiie case of tiieoofpofation, there
must bo A credible allegation mat the checks were coUectBdmfheworioplaoo, to
eoomiple, or mat timely payment by tiie candidate was not made, m me case of the 527,
there mist be some cmfible suggestion of eqmss advocacy, a pnMntedsoUdtation, or

There is no such suggestion here. The Com(daint alleges no eoqmss advocacy, no
improper solidtatkxiaiid no (xxxd^ It asks the Oxmnissira to investigate tfa

SMMOOMLBCMLIVIISJI.!
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Respondent because of who they are, not because of whrt This is an illegal and
unteorile basis for investiirt^

CONCLUSION

For the foregoing reasooo, the Coanmsnonshodd
Respondent, and take no farther action.

Very truly youn,

O Brian O.Svoboda
en Counsel to Majority Action
fM

cc: Vice Chairman David M. Mason
Commissioner Michael B. Toner
OMPBiiffigpiBr Pi11* Ai von
Commissianer Steven T.Walmer
DxnmissionerEQenl^Weintnnb
Lawrence Nortnip Esq.


